




AUDIO LICENSE


THIS AGREEMENT, made as of the ____ day of ________, 2____, by and between ___ ____________, duly organized and validly existing under the laws of the state of ____________, ________________________________________, (hereinafter “LICENSOR”) and _____________________________Inc., a corporation duly organized and validly existing under the laws of___________, having the business address of ________________________________ (hereinafter “LICENSEE”).

W I T N E S S E T H


WHEREAS, LICENSOR is the owner or controller of the original Audio Track entitled ______________________________(the “Audio Program”) and has the right to grant to LICENSEE such licenses and rights to use and exploit the Audio Program in the manner contemplated herein below; and


WHEREAS, LICENSOR wishes to license the Audio Program to LICENSEE, and LICENSEE wishes to license the Audio Program from LICENSOR, in accordance with the terms of this Agreement.

NOW, THEREFORE, in consideration of the promises and of the mutual covenants and agreements hereinafter set forth, and other good and valuable consideration, receipt of which is hereby acknowledged, the parties hereby agree as follows:


(a)
“Master(s)”:     The term “Master(s)” shall mean the specific recording(s) of the Audio Program supplied to LICENSEE by LICENSOR, whether on magnetic tape, disk, digital format or any other substance or material that is used in the manufacture of the Work(s).

(b)
"Work(s)": 
The term “Work(s)” shall mean visual and audio-visual works, in all configurations and media, derived from the Masters of the Audio Program, including, but not limited to, videocassette tapes and videodiscs  (hereafter collectively “Videocassettes”) and Digital Versatile Disc, DVDROM discs, DVDRAM, DVDR discs, Divx discs, DVD video, DVD audio (hereafter collectively "DVD"), Linear Work(s), Interactive Work(s), and all other digital formats, digital media, electronic formats, electronic media or any other audio-visual format or media, whether now known or hereafter developed, containing the Audio Program, or any sub-elements thereof as embodied on the Master(s).

(c)
“Territory”:
The term “Territory” shall mean the Universe.


(d) 
“Effective Date”:
      The term “Effective Date” shall mean the date first set forth above that, upon execution of this Agreement by both parties, shall be the effective date of this Agreement.   


(e) 
“Includes”; “Including”:  
Except where followed directly by the word “only”, the terms “includes” or “including” will mean “includes, but is not limited to” and “including, but not limited to” respectively, it being the intention of the parties that any enumeration following thereafter is illustrative and not exhaustive.


(f)
“Interactive”:  
The term “Interactive” shall refer to the attribute of a Work that enables the viewer to manipulate, affect or alter the presentation of the creative content of such Work simultaneous with its use by the viewer. 


(g)
“Remote Delivery”:
The term “Remote Delivery” shall mean any system by or though which a Work may be accessed for use by a location that is remote from the central processing unit on which the Work is principally used or stored, such as an on-line service, a delivery service over cable television lines, telephone lines, microwave signals, radio waves, satellite, wireless cable, or any other service or method now known or hereafter developed for the transmission of such Work.

2.
Grant of Rights:


(a)
LICENSOR hereby grants to LICENSEE the exclusive right (but not the obligation), during the Term of this Agreement, to create, advertise, exploit, exhibit, perform, display, broadcast, transmit, license/sublicense, manufacture, distribute, and sell the Work(s), through all channels of distribution, including but not limited to Remote Delivery means, within the Territory.  The foregoing grant will include but not be limited to the exclusive right to manufacture, transmit, perform, broadcast, distribute, advertise, sell, display, exhibit, license/sublicense and exploit the Audio Program and the Work(s) (Linear and Interactive) derived from the Masters for television, retail, catalog, mail order, direct response marketing, rental market, Internet/WWW (including video streaming or download), and Interactive Media whether known or unknown at this time.  In addition, this grant of rights shall include the following rights:



(i)
to cut, edit, add to, digitize, change and rearrange the Audio Program and/or the format of the Audio Program, including but not limited to the creation of Interactive Work(s) for use with Interactive Media, and to exploit such versions and Work(s) thereof.  



(ii)
to use or change the title of the Audio Program;



(iii)
to author, repurpose and convert the Audio Program into DVD, Interactive Work(s) and Interactive formats along with all other changes to the Audio Program, provided hereunder;



(iv)
to insert LICENSEE’s name, logo and distribution information on any packaging or advertising of the Audio Program, in LICENSEE’s sole discretion;



(v)
to create and include on the DVD Work(s) or any other Work(s) various Interactive features for the consumer’s private use only, including derivatives of the Audio Program such as, but not limited to, print functions, trivia games, day planners, photo galleries, biographical information about the producers, actors, directors, etc., screen saver engine which will allow the end user to select stills and/or clips from a Audio   Program and build a screen saver, and/or create and include on the DVD Work a screen saver using promotional photos, stills and/or scenes from the Audio Program. In addition, LICENSEE may create and add to the Audio Program Internet hyper-links to one or more Web Sites on the Internet.



(vi)
to combine and/or package the Audio Program and/or Work(s), or sub-elements thereof, with other products, not subject to this Agreement;



(vii)
in connection with the advertising, promotion and exploitation of the Audio Program and/or Work(s) LICENSEE shall have the right to use the names, images, likeness and voices of all persons and characters appearing in the Audio Program and the directors and producers of same; and



(viii)
to combine and/or package the Audio Program and/or Work(s), or sub-elements thereof, with other video and/or Audio Programs or other products, not subject to this Agreement;



(ix)
in connection with the advertising, promotion and exploitation of the Audio Program and/or Work(s) LICENSEE shall have the right to use the names, images, likeness and voices of all persons and characters appearing in the Audio Program and the directors and producers of same; and



(x)
to dub and/or subtitle the Audio Program, or any portion thereof, in any language which LICENSEE may deem appropriate.



(xi)
to store or permit others to store digitizations of the Audio Program or Work(s) for purposes of archiving, Internet streaming, delivery, distribution, broadcast or transmission by Linear and Remote Delivery means.



(xii)
to use the Audio Program, in whole or in part, for purposes of advertising and promoting the Work(s), including, but not limited to the right to create promotional trailers, or excerpts of the Audio Program.


(b) 
LICENSEE will have the right to appoint one or more sublicensees in the Territory, provided that each such appointment is subject to a written agreement containing terms and conditions at least as restrictive as to the sublicensees as this Agreement is to LICENSEE. 


(c)
LICENSOR hereby grants to LICENSEE to right to reproduce Audio Program and packaging images for marketing and promotional purposes.  Such marketing and promotional purposes shall include, but not be limited to, creating of posters, sell sheets, trade ads, t-shirts, baseball caps, Internet advertisements and banners, and other promotional incentive items.

3.
Term:


(a)
The term of this Agreement will commence upon the Effective Date and will continue for an initial period (“Initial Period”) of two (2) years from the later of:  (i) the date hereof; or (ii) the date on which LICENSOR has completed Delivery all of the materials required by this Agreement, unless terminated earlier as provided herein  (the “Term”). This Agreement may not be terminated by either party except as expressly provided in Paragraphs 7(c), 8, 15 below.


(b) 
Notwithstanding the foregoing, the parties hereto hereby agree to extend this Agreement by means of separate and successive Options ("Options") to extend the Term for additional periods, each such period to be one (1) year in length ("Option Periods"), on the same terms and conditions as provided in this Agreement, except that LICENSOR shall not be entitled to any additional royalty advances.  Each Option shall automatically be exercised and shall commence immediately upon the date, which the then-current period ("Current Period") would otherwise expire. Notwithstanding anything to the contrary contained herein either party may, subsequent to the expiration of the Initial Period or then Current Period, terminate this Agreement provided, however, that the terminating party deliver written notice (as set forth in Paragraph 19 herein below) to the other, evincing its desire to terminate this Agreement, no later than ninety (90) days prior to the expiration of the Current Period.


(c) 
In the event of any extension of this Agreement by reason of the Option Period, the term “Term” will include such Option period.


(d)
LICENSEE shall have the right to enter into a sublicense agreement with any third party, for the rights granted to LICENSEE hereunder, any time prior to the expiration or valid termination of the Agreement.  Notwithstanding Section 3(a) above, the original Term hereof will automatically be extended to the termination date of any such sublicense agreement, but only with respect to the sublicensed territory or rights it includes.  The grant or license of any rights to LICENSEE which it sublicenses hereunder will survive the termination, with or without cause, of this Agreement.

4.
Royalties:


(a)
In full consideration for all the rights granted and warranties, representations and agreements made by LICENSOR as well as LICENSOR’s complete Delivery of the Audio, LICENSEE shall pay to LICENSOR royalties as follows: 



(i)
 For Work(s) sold in the United States through normal retail distribution channels with an average wholesale price of Seven Dollars ($7.00) or more, a royalty at a rate of Thirty percent (30%) of Net Income derived from Net Sales of the Work(s); For Work(s) sold in the United States through normal retail distribution channels with an average wholesale price of Six Dollars and 99 Cents ($6.99) or less, a royalty at a rate of Fifteen percent (15%) of Net Income derived from Net Sales of the Work(s).  The foregoing base royalty rates are subject to Paragraph 5(c)(vi) below.



(ii) 

For Work(s) sold by LICENSEE or its foreign distributors for distribution through normal retail channels of distribution outside of the United States, and for which LICENSEE receives payment, the royalty rate shall be one-half (1/2) of the otherwise applicable royalty rate provided for in paragraph 5(a)(i).  Royalties for Work(s) sold for distribution outside of the United States shall be paid at the same rate of exchange as LICENSEE is paid, provided, however, that such royalties shall not be payable until payment has been received by LICENSEE in the United States and in United States Dollars.  All royalty rates shall be based on the published price to dealers from time to time of such Work(s) in the country of manufacture, the country of sale, the country of import, or the country of export, as LICENSEE shall be paid.





(iii) 

 For Work(s) sold through record clubs or similar sales plans or devices,  "key outlet” marketing, direct mail, mail order, Internet/WWW or other specialty markets, LICENSEE shall credit LICENSOR's royalty account with fifty (50%) percent of the otherwise applicable royalty rate set forth in paragraph 5(a)(i) and 5(a)(ii) or if LICENSEE has licensed such rights to a third party, then LICENSEE shall credit LICENSOR’s royalty account with fifty percent of the Net Sublicensing Income (as defined below) attributable to the Masters from such sales.





(iv) 

 The royalty rate for Work(s) sold to educational institutions, the United States Government, libraries or Armed Forces Post Exchanges shall be one-half (1\2) of the otherwise applicable basic royalty rate provided for in paragraphs 5 (a) (i) and 5 (a)(ii) above.


(b)
"Net Sales" shall be defined as sales of the Work(s) for which LICENSEE receives actual payment wherein such payment is accounted for in accordance with generally accepted accounting practices and procedures. Net Sales do not include returns, units whose full selling prices are credited to customers for any reason, or units for which LICENSEE is not paid, including, but not limited to any units given away as promotional copies, “free goods” or distributed at “no charge”.  

(c)
LICENSOR's royalty shall be based upon Net Income derived from Net Sales.  "Net Income" shall be defined as Gross Income (all monies actually received by LICENSEE and accounted for in accordance with general accounting practices and procedures) directly attributable to LICENSEE's Net Sales of the Work(s) less the deductions set forth herein below (hereinafter "Deductions").  Notwithstanding anything to the contrary herein, no royalties shall be payable to LICENSOR hereunder unless and until all Deductions shall have been recouped by LICENSEE from Gross Income earned in respect of the Work(s).  Deductions shall mean: 



(i) 
discounts allowed (for purposes of this Agreement a "discount" shall refer to any reduction in LICENSEE's gross invoice furnished to its customers as a bonus, incentive, sales inducement, credit or otherwise with respect to sales of the Work(s)); 



(ii) 
returned Work(s) and bad debt;



(iii) 
LICENSEE's costs of collection including fees to third-party collection agents; 



(iv)
a packaging deduction in the amount of twenty (20%) of the average wholesale price of the Work(s); 



(v)
the wholesale price of any items packaged and sold with the Work(s).  In respect of Work(s) packaged with other Audio Programs or where two or more Audio Programs are included on a single DVD disk or CD, the wholesale price of such Audio Program will be deemed to be a pro rata share of the wholesale price with respect to the entire package. 



(vi) 
No royalty will be due or payable with respect to Work(s) sold as premium items, or otherwise sold at a price equal to or less than One Hundred and Fifteen Percent (115%) of the manufacturing cost.  Additionally, no royalties shall be payable upon or accrue with respect to Work(s) distributed for promotional purposes or review or those otherwise distributed to LICENSEE’s customary recipients of “no charge” goods.


(d)
In the event that LICENSEE directly engages in direct response marketing, fifty percent (50%) of the revenue earned by and paid to LICENSEE in respect of such sales will be included in Gross Income.

6.
Sublicense Royalties:


With respect to Work(s) distributed for sale through sublicensed parties in the Territory, in lieu of the applicable royalties otherwise payable to LICENSOR as set forth in Paragraph 5 above, LICENSEE will pay LICENSOR fifty percent (50%) of the Net Sublicensing Income derived therefrom.  For the purpose of this Agreement, “Net Sublicensing Income” shall be defined as Gross Sublicensing Income [any royalties which have been earned by LICENSEE in respect of actual sales of the Work(s) by a sub-licensee and of which LICENSEE has received payment], minus (i) a fifteen (15%) administration fee; and (ii) all costs and expenses incurred in respect of such licenses, including, without limitation, foreign tax withholdings, import/export fees, duties, tariffs, third-party sales commissions and the cost of any additional and necessary tape or disc production/duplication, photography or artwork incurred by LICENSEE, but not including the cost of manufacturing copies of the Work(s).

7.
Accountings and Audits

(a)
Statements as to royalties payable hereunder shall be sent by LICENSEE to LICENSOR within sixty (60) days following the end of each calendar quarter, together with payment of accrued royalties.  LICENSEE shall have the right to retain, as a reserve against charges, credits, or returns, such portion of royalties as shall be reasonable in LICENSEE's reasonable business judgment. Such reserves shall be liquidated in accordance with LICENSEE’s standard accounting practices.  LICENSOR shall be deemed to have consented to all royalty statements rendered by LICENSEE hereunder, and each such royalty statement shall be conclusive, final, and binding, shall constitute an account stated, and shall not be subject to any objection for any reason whatsoever, unless specific objection in writing stating the basis thereof, is given by LICENSOR to LICENSEE within six (6) months after the date that such statement is rendered.  No action, suit, or proceeding of any nature in respect of any royalty statement or other accounting rendered by LICENSEE hereunder may be maintained against LICENSEE unless such action, suit, or proceeding is commenced against LICENSEE in a court of competent jurisdiction within one (1) year after LICENSEE's receipt of said specific written objection.


(b)
LICENSEE shall maintain books of account concerning the sale of the Work(s). LICENSOR may, at its sole expense, upon written notice to LICENSEE, designate an independent certified public accountant who may examine LICENSEE's books and records in connection with the sale of the Work(s) hereunder, but solely with respect to that information specifically pertaining to royalties payable to LICENSOR hereunder. LICENSEE's books relating to any particular royalty statement may be examined as described above only during normal business hours, upon thirty days written notice, subject to conflicting third-party auditing requirements, and within six (6) months of the date such statement was rendered by LICENSEE.  LICENSOR may examine LICENSEE's books of account only once with respect to any individual statement and not more than once per calendar year. Neither LICENSOR nor LICENSOR's representatives will communicate to others, or use on behalf of any other person, any facts or information obtained as a result of such examination of LICENSEE's books and records, except:  (a) in connection with a proceeding to enforce the terms of this Agreement; or (b) pursuant to an order of a court of competent jurisdiction.


(c)
If LICENSEE fails or refuses to deliver any of the statements or payments as provided under this Agreement, and such failure or refusal is not cured within thirty (30) days after receipt of LICENSOR’s written notice that it has not received such statements or payments, LICENSOR will have the right to terminate LICENSEE’s rights under this Agreement with respect only to the Audio Program for which LICENSEE has not timely cured hereunder and with immediate effect, except as to any rights previously sub-licensed by LICENSEE, as provided in paragraph 3(d).


8.
Submission of Audio Programs and Materials

As a material obligation of Delivery, LICENSOR shall, at its own expense, submit to LICENSEE by no later than _________________, the materials and information and incorporated herein, which must be technically and content acceptable to LICENSEE, in its sole discretion.  In the event that LICENSEE has not received all such materials by ______________________, LICENSEE shall have the right, in its sole discretion, to declare this Agreement void.  In such event, LICENSOR agrees that it will immediately return to LICENSEE any monies paid hereunder prior to such time.  LICENSOR IS HEREBY PLACED ON FORMAL NOTICE, WITH RESPECT TO THE DELIVERY OF THE REQUIRED MATERIALS, THAT TIME IS OF THE ESSENCE AND THAT LICENSOR'S PROMISE AND WARRANTY TO TIMELY DELIVER IS THE ESSENCE OF THIS AGREEMENT.

9.
Artwork/Packaging

LICENSEE shall have the right to design and create artwork and packaging, which artwork and packaging may contain artist images and derivatives of such images, to be utilized in connection with the sale and distribution of the Audio Program.  It is understood and agreed that LICENSEE is the sole author and owner, for purposes of copyright, of all artwork created by LICENSEE for packaging of the Audio Program and for any promotional and advertising materials used in respect of the Audio Program.

10.
Credits and Copyrights

(a)
LICENSOR retains all copyright and other proprietary rights to the finished Audio Program.  Nothing herein will be construed to transfer any of said rights to LICENSEE.


(b)
LICENSOR will be responsible for placing the following notice at the end of the Audio Program on each Master provided to LICENSEE:

“Copyright [Year of Creation] [Copyright Holder’s Name].  Distributed by _______________________________ under license from ______________________.  All rights reserved.”

11.
Termination and Sell-Off


(a)
LICENSEE shall have the right, for a period of one (1) year from the expiration or termination of the Term (the “Sell-Off Period”) to sell all Work(s) then in its possession or subsequently returned, subject to LICENSEE’s continuing obligation to pay royalties thereon as set forth herein.


(b)
 All Master(s) and any other material supplied by LICENSOR used in the manufacture of the Work(s) and remaining in the possession of LICENSEE following the Sell-Off Period shall, at LICENSOR’s option and expense be returned to LICENSOR, or shall be destroyed, with a certificate of destruction delivered to LICENSOR.  Master(s) created in DVD configurations will at LICENSOR’s written instructions be sold to LICENSOR or LICENSOR’s designee at LICENSEE’s cost, including, manufacturing, packaging, warehousing, freight and shipping charges for such items, and shall be delivered to a place designated by LICENSOR, at LICENSOR’s sole expense. 

12.
Warranties/Indemnification


(a)
Each party hereto hereby represents and warrants to the other that it has the full right, power and authority to enter into and perform this Agreement and to grant to the other, all of the rights herein set forth, free and clear of any and all adverse claims, rights and obligations whatsoever.  In so doing, each party agrees to indemnify and hold the other, its heirs, successors, sublicensees, and permitted assigns, harmless against any claim, liability, cost and expense (including attorneys' and accountants' fees and legal costs) in connection with any claim, whether or not litigated, arbitrated, reduced to final judgment or settled, arising out of or occasioned by any breach or alleged breach or any claims inconsistent with any agreement, covenant, representation, warranty or grant made or assumed hereunder or otherwise arising with respect to the rights granted herein and the exercise thereof.  The indemnifying party hereby agrees to reimburse the other upon demand for any payment made by such party at any time after the date hereof (including after the termination of this Agreement) with respect to any liability, damage, cost or expense to which the foregoing indemnity relates. In the event that LICENSEE is the party to be indemnified, LICENSEE may withhold, pending the final determination or settlement of any such claim, from any payments otherwise due LICENSOR hereunder at any time (including after termination of this Agreement), such amount as is in the reasonable judgment of LICENSEE related to the potential liability, damage, cost or expense which has or may arise from such claim. In addition, LICENSEE shall have the right to deduct from or offset against any payments otherwise due LICENSOR hereunder at any time, any amounts or obligations due from LICENSOR to LICENSEE for any reason at any time.

(b)  
LICENSOR further warrants and represents that:  



(i) 
it has the full right and authority to enter into this Agreement and to provide all of the materials provided to LICENSEE hereunder including any masters photos, slides, materials or other artwork provided for use in creating the packaging and/or the DVD or Interactive enhancements under Paragraph 2;



 (ii)
each Audio Program is an original work of authorship owned by or licensed to LICENSOR and does not, nor will LICENSEE’S exercise of its rights hereunder, infringe on the copyrights, trademarks, trade secrets or other proprietary rights of any third-party;



 (iii) 
in the event the Audio Program contains copyrighted musical material, (samples) LICENSOR shall obtain and pay for the appropriate publishing, synchronization, performance, mechanical and master use licenses, and provide fully executed copies to LICENSEE as part of its Delivery requirements hereunder;



 (iv)
 all rights granted to LICENSEE, including the right to use, distribute, perform or exploit each Audio Program, including its title, music, and the names, images, likenesses, and voices of the all recorded voices and all persons appearing or performing therein, in all manners contemplated hereunder, are and will be free and clear of any restrictions of every kind and LICENSEE may exercise them without payment of any kind to any third party, except as expressly agreed to by LICENSEE under this Agreement, and  LICENSOR shall provide to LICENSEE copies of all releases, waivers, licenses and any and all other documents evincing that the Audio Program and all contents thereof have been cleared for all uses hereunder as part of LICENSOR’S delivery requirements hereunder; 



(v) 
the Audio Program will not violate any third-party’s right of privacy, publicity, and does not contain any libelous, slanderous or defamatory material; and 



(vi) 
all royalties, profit-participations, license fees, union fees and payments and other fees required to be paid in connection with the use, distribution, performance or exploitation of the Audio Program or Work(s) as contemplated hereunder and the music and all other matters contained therein, will be paid by LICENSOR. With respect to any payments that may become due to any union having jurisdiction or under any collective bargaining agreement, including but not limited to S.A.G., D.G.A., W.G.A., A.F.T.R.A., the A.F.M, which payments arise out of the production, manufacture, distribution and sale of Work(s) hereunder, LICENSEE will not be responsible therefore and any obligations for such payments will be satisfied by LICENSOR.
(vii)
 there is no claim or legal proceeding in respect to any of the Masters or Audio Program;



(viii)
 it has not sold, assigned, transferred, leased, conveyed or granted a security interest in, or otherwise disposed of, and will not sell, assign, transfer, lease, convey or grant a security interest in and to any of the Masters or Audio Program, nor is there any lien or encumbrance upon any of the Masters or Audio Program.



(ix)
 it is and will continue to be the owner or licensee of all rights which it supplies to LICENSEE hereunder, throughout the Territory and throughout the Term;



(x)
 that no other person whatsoever has the right to perform the services required of LICENSEE hereunder except as otherwise provided in this Agreement;       



(xi)
  it shall not, nor shall any other person nor any person deriving any rights from LICENSOR or any such other person, at any time during the Term, do or authorize any person to do anything inconsistent with, or which might diminish or impair, any of LICENSEE's rights hereunder or violate the rights of any third parties. 



(xii)
 it has paid all Production Costs in connection with the Audio Program.


(c) LICENSEE shall have no obligation whatsoever to make any investigation of the facts relevant to any warranty or representation made by LICENSOR herein.  Neither the furnishing by LICENSOR nor the receipt by LICENSEE of any document shall impair LICENSEE's absolute rights to rely, to have relied, and to continue to rely on any warranties or representations made by LICENSOR herein in connection with such document or the contents thereof. Notwithstanding anything to the contrary herein, LICENSOR shall furnish to LICENSEE, on demand, any and all documentation necessary in LICENSEE’s discretion to support LICENSOR’s representations and warranties.


(d) LICENSOR acknowledges and agrees that LICENSEE makes no express or implied representation, warranty, guaranty or agreement as to the amount of royalties to be derived from the sale of Work(s) or the exercise of any right granted to LICENSEE hereunder.


(e) Each party hereto represents and warrants to the other that it is cognizant of federal, state and local laws, rules, ordinances, regulations and prohibitions with respect to the activities performed hereunder and each party further represents and warrants that it shall make its best due and diligent efforts to observe such laws and regulations regarding business activities hereunder and that such activities shall be performed in compliance therewith.  Failure to so conform business activities in conjunction herewith may be deemed a material breach and default under this Agreement which may not be cured by any provision hereunder.

13.
Governing Law


This Agreement shall be governed by and construed in accordance with the federal laws of the United States and the state laws of the State of_________governing contracts wholly executed and performed therein, and all provisions surviving termination or expiration of this Agreement shall be binding upon and inure to the benefit of the parties' respective heirs, executors, administrators, assigns and successors. Either party may commence a proceeding for the resolution of a dispute hereunder either in the courts of the State of __________ (state and/or federal) or, with the consent of both parties, before the American Arbitration Association within the State of __________ in accordance with its rules. Notwithstanding the foregoing, any action to resolve issues of intellectual property must be brought in federal court.  However, in actions that do not concern intellectual property rights, the choice of forum shall belong to the party commencing the proceeding. If the action is permissible under __________ law, in the event an action is commenced within the courts of the State of _________, service of process shall be deemed effective, and exclusive personal jurisdiction shall be deemed to have been conferred upon the courts within the State of __________, on the tenth day following the mailing by certified mail, return receipt requested, of process to the other party.  LICENSOR hereby consents to exclusive personal jurisdiction of the courts of the State of __________ or of the American Arbitration Association and shall not raise any objection to inconvenient venue in the event of the commencement of a proceeding hereunder as aforesaid.  

14. 
Attorneys’ Fees 


Should it become necessary for either party to enforce this Agreement in a court of law, the prevailing party will be entitled to recover from the other party reasonable attorneys’ fees and costs.

15.
Termination


(a)
 LICENSEE shall have the right, but not the obligation, in addition to any other rights it may have at law or equity hereunder, to terminate the Term with immediate effect:  



(i)  
in the event of a breach or default by the LICENSOR of any representation, warranty, covenant or obligation of or under this Agreement which, in the good faith judgment of LICENSEE, would interfere with the exercise of its rights hereunder;  



(ii)
 in the event of a force majeure continues for a period in excess of one hundred and eighty (180) days; 



(iii) 
in the event LICENSOR becomes insolvent or makes, or attempts to make, an assignment for the benefit of creditors or it adjudicated a bankrupt or suffers a receiver to be appointed for its business or makes a liquidation of assets; 



 (iv) 
the entry of an order appointing a custodian of LICENSOR or any of LICENSOR's property, or a decree by which LICENSOR is adjudicated insolvent or by which any amount of LICENSOR's property is sequestered; or the commencement, against LICENSOR, of an involuntary case under Chapter 11 of Title 11 of the United States Code or any other similar statute which order, appointment, decree, case or petition is not vacated within thirty (30) days; 



(v) 
the entry of an order for relief in any case under Title 11 of the United States Code in which LICENSOR is a debtor, or LICENSOR's consent to the commencement, against LICENSOR, of any involuntary case under Title 11 of the United States Code, or (without limiting the generality of the foregoing) the filing by LICENSOR of a petition to reorganize itself pursuant to any statute, now or hereafter in effect, similar to Chapter 11 of Title 11 of the United States Code; 



(vi)
 LICENSOR's admission in writing of LICENSOR's inability to pay LICENSOR's debts generally as they become due.  


(b)
 LICENSOR shall have the right to terminate this Agreement upon any material breach by LICENSEE of the representations and warranties herein contained, or upon a final determination of LICENSEE’s insolvency by a court of competent jurisdiction.


(c)  
 Upon termination of the Term for any reason whatsoever: 



(i)
All unshipped orders for Work(s) shall be cancelled without liability, except that LICENSOR shall remain liable for work‑in‑process.  



(ii) 
 LICENSEE shall cease distributing Work(s), using LICENSOR's trademarks and trade names and shall remove from its advertising any reference to such Work(s) and the distributorship covered herein; 



(iii)  
The termination or cancellation of the Term will not discharge LICENSOR or LICENSEE from their obligation to pay any amounts owing hereunder.  As long as any amount so owing to LICENSEE by LICENSOR has not been paid in full, LICENSEE will have the right, upon written notice to LICENSOR, to reimburse itself from amounts owed to the LICENSOR hereunder, without prejudice to the other rights of LICENSEE.   

16.
Waiver of Breach


A waiver of any breach of this Agreement or any portion thereof must be in writing signed by the party to be held to such waiver, and shall not constitute a waiver of any prior or subsequent breach whether or not such prior or subsequent breach is of the same, similar or dissimilar nature.  All rights and remedies granted to any party hereunder shall be cumulative and shall not interfere with or prevent the exercise of any other right or remedy which may be available to such party.

17.
Severability

If any provision of this Agreement is held by a court of competent jurisdiction to be invalid or unenforceable, the remainder of the Agreement which can be given effect without the invalid provision will continue in full force and effect and will not in any way be impaired or invalidated. Any alleged uncertainty or ambiguity in this Agreement shall not be construed for or against a party based on attribution of drafting to said party.  If any clause, sentence, paragraph, provision, or part of this Agreement violates or conflicts with any law, governmental rule or regulation or judicial decree, including any requirements for judicial approval, or shall be adjudged invalid by a court of competent jurisdiction, such provision or provisions shall be deemed amended to the minimum extent necessary to effect compliance with such law, rule, regulation or decree, provided such provision continues to reflect the intent of the parties, and as so amended shall remain in full force and effect.  Such judgment shall not affect the remainder of this Agreement, which shall continue in full force and effect.

18.
Notices


Except as specifically provided herein, all notices required hereunder shall be in writing and shall be given by personal delivery, overnight courier service, or by U.S. mail, certified or registered, postage prepaid, return receipt requested, to the party to whom it is given at the address set forth hereinabove, or at such other address as either party hereto may direct by notice.  All notices will be deemed effective upon personal delivery, or five (5) days following deposit in the United States mail or two (2) business days following deposit with any overnight courier service.

19.
Assignment
LICENSEE may assign this Agreement to any parent, subsidiary or affiliate entity, to any sublicensee, or to any entity that acquires all or substantially all or LICENSEE’s stock or assets through merger, consolidation or reorganization.  LICENSOR may not assign this Agreement without the prior written consent of LICENSEE and any purported assignment without such consent shall be deemed null and void and without legal effect.

20.
Independent Contractor Relationship

The relationship between LICENSEE and LICENSOR hereunder shall at all times be that of independent contractors and nothing contained herein shall render or constitute the parties joint venturers, partners or agents of each other. Neither LICENSEE nor LICENSOR shall hold itself out to third parties other than as set forth herein.  Except as expressly provided hereunder, LICENSOR shall not have the right to execute any contract, or incur any obligation for which LICENSEE may be liable, or otherwise bind LICENSEE, and LICENSEE shall not be liable for any representation, act or omission of LICENSOR.

21.
Bankruptcy


LICENSOR acknowledges and agrees that: (1) the Masters are works of authorship protected under Title 11 of the United States Code and are intended to constitute, and do constitute, "Intellectual Property" within the meaning of Sections 101(35)(A) and 365(n) of Title 11 of the United States Code (the “Bankruptcy Code”); (2) the rights of LICENSEE hereunder are "rights of intellectual property" within the meaning of such sections; and (3) the obligations of LICENSOR set forth in this Agreement shall continue in full force and effect, and shall bind LICENSOR or any Trustee in Bankruptcy of LICENSOR, in the circumstances described in subsection (3) and (4) of section 365(n) of the Bankruptcy Code.

22.
 Breach And Cure

No breach or failure by LICENSEE to perform any terms of this Agreement, which would otherwise be a material breach of this Agreement, shall be considered a material breach of this Agreement unless within thirty (30) days after acquiring knowledge of such breach or failure to perform, or a fact sufficient to put LICENSOR on notice of any such breach or failure to perform, LICENSOR serves LICENSEE with written notice of such breach or failure to perform and LICENSEE does not cure or commence a good faith effort to cure after receipt of such written notice. 

23.
Force Majeure

In the event of any act of God or force majeure, such as strikes, lock‑outs, accidents, fires, delays in manufacturing, delays of carriers, delays in delivery of materials, labor controversy, government actions, war or any other causes beyond their control, neither party shall be responsible for delay in performance hereunder nor shall incur liability to the other due to the resulting inability to perform provided that the party relying on such events of force majeure gives notice to the other party of the cause and anticipated duration, within thirty (30) days of the occurrence.  

This provision shall be subject to LICENSEE’s option to terminate this Agreement pursuant to paragraph 15(a) (ii).

24.
Captions


The captions preceding the text of the various provisions of this Agreement are inserted solely for reference and shall not constitute a part of this Agreement nor affect its meaning, construction or effect.  Every word or phrase defined herein shall, unless herein specified to the contrary, have the same meaning throughout this Agreement.  As used herein, wherever applicable, the singular shall include the plural and the plural shall include the singular, the masculine shall include the feminine and the feminine shall include the masculine.  

25.             Confidential Nature of Relationship

LICENSOR and LICENSEE each acknowledge and agree that any and all information regarding the subject matter hereof, including all terms and conditions contained herein, shall be treated as confidential information and will not be disclosed to any third party at any time or in any context, newsworthy or otherwise, unless expressly agreed to in writing by the parties. Confidential information shall not be deemed to include information which (a) is public knowledge or becomes generally available to the public, exclusive of the parties; or (b) becomes available to LICENSOR or LICENSEE on a non-confidential basis from a source who is not bound by a confidentiality agreement; or (c) is necessarily disclosed in the course of litigation or arbitration arising out of or in connection with this Agreement. LICENSOR and LICENSEE each agree that the confidential information and other information referred to in this paragraph, are valuable and unique and that any breach of such provisions will result in immediate irreparable injury, the value of which may not be adequately determined in an action at law.  In the event of a breach or a threatened breach of the terms of this paragraph, each party shall be entitled to seek from any court of competent jurisdiction, preliminary and permanent injunctive relief which remedy shall be cumulative and in addition to any other rights and remedies to which either party may be entitled. 

26.
Counterparts

This Agreement may be executed in counterparts, each of which will be deemed an original and all of which together will constitute one and the same instrument.

27.
Injunctive Relief

In the event of a breach or a threatened breach of a material term of this Agreement by either party, the non-breaching party shall be entitled to preliminary and permanent injunctive relief from any court of competent jurisdiction, which remedy shall be cumulative and in addition to any other rights and remedies to which it may be entitled.

28.

Legal Effect

LICENSOR hereby acknowledges that this agreement is an important legal document pursuant to which LICENSOR grants LICENSEE certain exclusive rights throughout the Territory for what could be a period of years.  LICENSOR hereby represents and warrant that LICENSOR has been advised of LICENSOR’s right to engage legal counsel in connection with the negotiation and execution of this agreement, and LICENSOR has either had the advice of legal counsel or knowingly and voluntarily waived LICENSOR’s right to such legal counsel before executing this agreement.

29.
Entire Agreement



This Agreement, and all exhibits and attachments hereto, constitutes the entire understanding and agreement between the parties hereto and supersedes any and all prior or contemporaneous representations, negotiations, understandings and agreements between LICENSOR and LICENSEE with respect to the subject matter hereof, all of which are merged herein.  LICENSOR represents that no person acting or purporting to act on behalf of LICENSEE has made any promises or representations upon which LICENSOR has relied except those expressly found herein. This Agreement may not be altered, amended, modified or otherwise changed in any respect whatsoever except by an instrument duly executed by both LICENSOR and LICENSEE.  All amendments or modifications of this Agreement will be binding upon the parties despite any lack of consideration so long as the same will be in writing and executed by the parties hereto in accordance with the other terms of this Agreement regarding modifications.  No waiver by LICENSEE of any term or provision of this Agreement or of any default hereunder shall affect its right thereafter to enforce such term or provision or to exercise any right or remedy in the event of any other default, whether or not similar.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and date first above written.

LICENSOR:




 LICENSEE:

By




               By _______________________________________

It’s




        
Its________________________________________

Licensor’s Social Security or Tax ID Number:

